CARL T.C. GUTIERREZ
GOVERNOR OF GUAM

[ ————

MAR 12 1936 OFFICE OF The LEGIm

ACKNCYILEDGMENT RecElpT

The Honorable Ted S. Nelson

Acting Speaker

Twenty-Third Guam Legislature
Guam Legislature Temporary Building

155 Hesler Street E————

Agana, Guam 96910

Dear Speaker Nelson:

Enclosed please find copy of Substitute Bill No. 392 (LS), "AN ACT TO
REPEAL AND REENACT §46.30 OF TITLE 9, GUAM CODE ANNOTATED,
RELATIVE TO THE ISSUANCE OF BAD CHECKS", which I have signed into
law as Public Law 23-84.

This legislation will provide for a sliding scale of offenses committed by
persons who write bad checks, ranging from a petty misdemeanor for
those who write bad checks under $250, to a misdemeanor for those who
write bad checks of amounts between $250 and $500, to a felony for those
who write bad checks in amounts or aggregating to over $1,000.

There is one technical area which could be clarified in later legislation. On
page 3, line 26 of the bill, the bill states that "proof that, when
presentment was made within a reasonable time, the issuer did not
have sufficient funds or credit with the drawee. " is an element
sufficient to prove intent to issue a bad check. It would be more clear to
prosecutors, offenders, and triers of fact if this element specified a specific
period of time, rather than stating "within a reasonable time".

Very truly yours,

, : e U TTLAON
Cél’). . Gutierrez x !
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TWENTY-THIRD GUAM LEGISLATURE
1996 (SECOND) Regular Session

This is to certify that Substitute Bill No. 392 (LS), "AN ACT TO REPEAL AND
REENACT §46.30 OF TITLE 9, GUAM CODE ANNOTATED, RELATIVE TO
THE ISSUANCE OF BAD CHECKS," was on the 28th day of February, 1996,
duly and regularly passed.

D. PARKINSON
Speaker
Attested:
JUDIZH WON PAT-BORJA

Senator and Legislative Secretary

This Act was received by the Governor this __ /s~ _day of WA L

1996, at ST 0 o'cock, _}ﬁ_.M.
s> L

Assistaa'r’c/ Staff Officer
Governor's Office

APPROVED:

s (O

CARLT. C. GUTIERREZ
Governor of Guam

Date: 3" /2—*?5

Public Law No. A 3~ 5//(4
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AN ACT TO REPEAL AND REENACT §46.30 OF TITLE 9,
GUAM CODE ANNOTATED, RELATIVE TO THE
ISSUANCE OF BAD CHECKS.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. Legislative Findings and Intent. The Legislature finds that
the existing law concerning the issuance of bad checks is not sufficient to
alleviate or resolve the problems resulting from such an act. The Legislature
finds that holders of checks have had difficulty collecting from the issuers
after such checks have been dishonored. The Legislature further finds that
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law enforcement officials have had difficulty prosecuting the issuers of bad
checks for reasons including, but not limited to, the inability to obtain crucial
information regarding the issuer's financial accounts. The intent of this
Legislature is to provide the necessary resources to law enforcement
personnel to enforce the laws relative to the criminal act of issuing bad
checks.

Section 2. §46.30 of Title 9, Guam Code Annotated, is hereby repealed
and reenacted to read:

"§46.30. Issuance of dishonored checks. (a) Definitions. For the
purpose of this section, the following terms have the meanings given
them.

(1) "Check" means a check, draft, order of withdrawal, or
similar negotiable or nonnegotiable instrument.

\(2) "Credit" means an arrangement or understanding with
the drawee for the payment of a check.

(b) Acts constituting. Whoever issues a check which, at the time
of issuance, the issuer intends shall not be paid, is guilty of issuing a
dishonored check and may be sentenced as provided in subsection (b) ().
In addition, restitution may be ordered by the court.

(i) Penalties. A person who is convicted of issuing a
dishonored check under subsection (b) is:

(1) guilty of a petty misdemeanor punishable by
imprisonment for not more than sixty (60) days or by
payment of a fine of not more than $500, or both, if the value
of the dishonored check, or checks aggregated under
paragraph (ii), is not more than $250; or
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(2) guilty of a misdemeanor punishable by
imprisonment for not more than one (1) year, or by payment
of a fine of not more than $2,000, or both, if the value of the
dishonored check, or checks aggregated under paragraph
(i), is more than $250, but not more than $1000; or

(3) guilty of a felony punishable by imprisonment for
not more than five (5) years, or by payment of a fine of not
more than $5,000, or both, if the value of the dishonored
check, or checks aggregated under paragraph (ii), is more
than $1,000.

(ii) In a prosecution under this paragraph, the value of
dishonored checks issued by the defendant in violation of this
subsection within any six-month period may be aggregated and
the defendant charged accordingly in applying this section.

(c) Proof of intent. Any of the following is evidence sufficient to

sustain a finding that the person at the time the person issued the check

intended it should not be paid:

(1) proof that, at the time of issuance, the issuer did not
have an account with the drawee;

(2) proof that, at the time of issuance, the issuer did not
have sufficient funds or credit with the drawee and that the issuer
failed to pay the check within thirty (30) days after mailing of
notice of nonpayment or dishonor as provided in this subsection;
or

(3) proof that, when presentment was made within a
reasonable time, the issuer did not have sufficient funds or credit

with the drawee and that the issuer failed to pay the check within
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thirty (30) days after mailing of notice of nonpayment or dishonor

as provided in this subsection.

Notice of nonpayment or dishonor that includes a citation to this
section shall be sent by the payee or holder of the check to the maker or
drawer by certified mail, return receipt requested, or by regular mail,
supported by an affidavit of service by mailing, to the address printed
on the check. Refusal by the maker or drawer of the check to accept
certified mail notice or failure to claim certified or regular mail notice is
not a defense that notice was not received.

The notice may state that unless the check is paid in full within
thirty (30) days after mailing of the notice of nonpayment or dishonor,
the payee or holder of the check will or may refer the matter to proper
authorities for prosecution under this section.

An affidavit of service by mailing shall be retained by the payee or
holder of the check.

(d) Proof of lack of funds or credit. If the check has been
protested, the notice of protest is admissible as proof of presentation,
nonpayment, and protest, and is evidence sufficient to sustain a finding
that there was a lack of funds or credit with the drawee.

(e) Exceptions. This section does not apply to a postdated check
or to a check given for a past consideration, except a payroll check or a

check issued to a fund for employee benefits."
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5" Senator Mark C. Charfauros
Chairman
Committee on Judiciary, Criminal Justice, and Environmental Affairs
Twenty-Third Guam Legislature
Ada’s Commercial and Professional Center Tel: (671) 472-3342/3/5
138 East Marine Drive, Suite 101C-Annex Fax: (671) 472-3440
Agana, Guam 96910 E-Mail: markchar@uog9.uog.edu
February 9, 1996

SPEAKER DON PARKINSON

Twenty-Third Guam Legislature
155 Hesler St.
Agana, Guam 96910

Dear Mr. Speaker:

The Committee on Judiciary, Criminal Justice and Environmental Affairs to which was referred Bill
No. 392 As amended by the Author, “AN ACT TO REPEAL AND REENACT §46.30 OF TITLE
9, GUAM CODE ANNOTATED, RELATIVE TO THE ISSUANCE OF BAD CHECKS.”

The voting record is as follows:

TO PASS 8
NOT TO PASS 0
ABSTAIN 0
TO PLACE IN INACTIVE FILE

Copies of the Committee Report and other pertinent documents are attached.

Your attention to this matter is greatly appreciated. ‘
@
MARK C. CHARFAU,

Attachments.



Senator Mark C. Charfauros

Chairman
Committee on Judiciary, Criminal Justice, and Environmental Affairs
Twenty-Third Guam Legislature

Ada’s Commercial and Professional Center Tel: (671) 472-3342/3/5
138 East Marine Drive, Suite 101C-Annex Fax: (671) 472-3440
Agana, Guam 96910 E-Mail: markchar@uog9.uog.edu

February 9, 1996
MEMORANDUM

TO: Members
FROM: Chairman

SUBJECT: Committee Report - Bill No. 392 As amended by the Author, “AN ACT TO
REPEAL AND REENACT §46.30 OF TITLE 9, GUAM CODE ANNOTATED,
RELATIVE TO THE ISSUANCE OF BAD CHECKS.”

Transmitted herewith for your information and action is the Committee on Judiciary,
Criminal Justice and Environmental Affairs' Report on the subject Bill.

The narrative report is accompanied by the following:

1. Original Bill 392; Bill 392 As amended by the Author;
2. Committee Voting Sheet;

3. Testimony and Sign-in Sheet

4. Public Hearing Notice.

Should you have any questions on the narrative report or the accompanying documents, I
would be most happy to answer any of them.

Please take the appropriate action on the attached voting sheet and return the documents
to my office for transmittal to the other members.

Your attention and cooperation in this matter is greatly appreciated.

Attachments. /
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COMMITTEE ON JUDICIARY, CRIMINAL
JUSTICE AND ENVIRONMENTAL
AFFAIRS
Twenty-Third Guam Legislature

COMMITTEE REPORT
on
Bill No. 392

As amended by the Author

“AN ACT TO REPEAL AND REENACT §46.30 OF TITLE 9, GUAM CODE ANNOTATED,
RELATIVE TO THE ISSUANCE OF BAD CHECKS.”

January 24, 1996



I. OVERVIEW

The Committee on Judiciary, Criminal Justice and Environmental A ffairs
scheduled a public hearing on January 24, 1996 at 9:30 a.m. at the Legislative Public
Hearing Room. Public notice was announced on the January 23, 1996 issue of the PDN.
Members present were:

Senator Mark C. Charfauros, Chairman
Senator Ben Pangelinan

Senator Ted Nelson

Senator Tom Ada

Senator Elizabeth Barret-Anderson
Senator Joanne Brown

Senator Tony Blaz

Senator Tony Unpingco

Appearing before the Committee to testify on the bill were:

Mr. Kendall Bass, Vice President/General Manager, Del Priore & Bass Financial
Services, Inc., oral.

Phil Tydingco, Legal Counsel, Guam Police Department, oral.

Captain James Marquez, Guam Police Department, oral.

Frank Torres, Manager, Collection Agency of Guam, written.



II. SUMMARY OF TESTIMONY

Mr. Kendall Bass, Vice President/General Manager, Del Priore & Bass Financial
Services, Inc., testified in favor of Bill 392. He stated that the current statutes do not
provide a sufficient deterrent to individuals who consistently write bad checks. He
suggested that Bill 392 address the issue where companies such as his can file charges on
behalf of the holder of the check. He stated that it is difficult to expect each company to
file charges for every dishonored check; oral.

Phil Tydingco, Legal Counsel, Guam Police Department, testified in support of
Bill 392. He stated that the current statutes, providing for a petty misdemeanor, does not
adequately deter the writing of dishonored checks. He stated that the penalties outlined in
Bill 392 were appropriate for the crime committed. He stated that under the current
statutes, the penalty is the same regardless of the amount of the dishonored check or
checks. Responding to a concern from Senator Pangelinan, Mr. Tydingco stated that the
penalties were not mandatory, but instead provides guidelines for maximum sentencing;
oral.

Captain James Marquez, Guam Police Department, testified in support of Bill
392. He stated that the possibility of jail time would influence violators to pay restitution.
He further suggested that the policies of certifying checks should be reviewed to prevent
the issuance of bad checks.

Frank Torres, Manager, Collection Agency of Guam, written.



III. FINDING ANDSWECOMMENDATION

The Committee finds that the current statutes concerning the issuance of
dishonored checks has been inadequate in deterring such a crime. The Committee finds
that the penalty concerning dishonored checks provides for a petty misdemeanor,
regardless of the amount of the dishonored checks. The Committee finds that Bill 392
would provide for penalty guidelines which would deter the issuance of dishonored
checks. The Committee further finds that Bill 392 would give investigators the tools to
prosecute individuals who purposely issue bad checks.

The Committee finds that Bill 392 has received favorable support from the public,
including the Guam Police Department. The Committee finds that Bill 392 as amended
by the author would resolve the inadequacies of the current statutes.

Accordingly, the Committee on Judiciary, Criminal Justice and Environmental
Affairs, to which was referred Bill No. 392, does hereby submit its findings and
recommendation to the Twenty-Third Guam Legislature TO DO PASS Bill No. 392 As
amended by the Author, “AN ACT TO REPEAL AND REENACT §46.30 OF TITLE 9,
GUAM CODE ANNOTATED, RELATIVE TO THE ISSUANCE OF BAD CHECKS.”



COMMITTEE ON RULES

Twenty-Third Guam Legislature
155 Hesler St., Agana, Guam 96910

October 12, 1995

MEMORANDUM

TO: Chairman, Committee on Judiciary, Criminal Justice
and Environmental Affairs

FROM: Acting Chairman, Committee on Rules

SUBJECT: Referral - Bill No. 392

The above Bill is referred to your Committee as the principal
committee. Please note that the referral is subject to ratification
by the Committee on Rules at its next meeting. It is recommended
you schedule a public hearing at your earliest convenience.

Qo f?

—
JOHN P. AGUON

Attachment:




[an—y

)

N NS T- NV S S

10
11
12

14
15
16
17
18
19
20

TWENTY-THIRD GUAM LEGISLATURE
1995 (FIRST) REGULAR SESSION

Bill No 3 72

Introduced by: M.C. Charfauros 7€

ALG. Santong(?"}'/

AN ACT TO REPEAL AND REENACT §46.30 OF TITLE 9, GUAM COEZ ANNOTATED,

RELATIVE TO THE ISSUANCE OF BAD CHECKS.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. Legislative Findings and Intent. The Legislature finds that the existing
law concerning the issuance of bad checks is not sufficient to alleviate or resolve the
problems resulting from such an act. The Legislature finds that holders of checks have had
difficulty collecting from the issuers after such checks have been dishonored. The
Legislature further finds that law enforcement officials have had difficulty prosecuting the
issuers of bad checks for reasons including, but not limited to, the inability to obtain crucial
information regarding the issuer’s financial accounts. The intent of this Legislature is to
provide the necessary resources to law enforcement personnel to enforce the criminal act of
issuing bad checks.

Section 2. §46.30 of Title 9 GCA is hereby repealed and reenacted to read:

“§46.30. Issuance of dishonored checks. (a) Definitions. For the purpose of this section,
the following terms have the meanings given them.

(1) "Check" means a check, draft, order of withdrawal, or similar negotiable or nonnegotial?lgw
instrument.

(2) "Credit" means an arrangement or understanding with the drawee for the payment of a

check.

(b) Acts constituting. Whoever issues a check which, at the time of issuance, the issuer r
intends shall not be paid, is guilty of a petty misdemeanor. In addition, restitution may be ordered

by the court.
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(c) Proof of intent. Any of the following is evidence sufficient to sustain a finding that the
person at the time the person issued the check intended it should not be paid:

(1) proof that, at the time of issuance, the issuer did not have an account with the drawee;

(2) proof that, at the time of issuance, the issuer did not have sufficient funds or credit with
the drawee and that the issuer failed to pay the check within five business days after mailing of
notice of nonpayment or dishonor as provided in this subdivision; or

(3) proof that, when presentment was made within a reasonable time, the issuer did not have
sufficient funds or credit with the drawee and that the issuer failed to pay the check within five
business days after mailing of notice of nonpayment or dishonor as provided in this subdivision.

Notice of nonpaymenf or dishonor that includes a citation to this section shall be sent by the
payee or holder of the check to the maker or drawer by certified mail, return receipt requested, or by
regular mail, supported by an affidavit of service by mailing, to the address printed on the check.
Refusal by the maker or drawer of the check to accept certified mail notice or failure to claim
certified or regular mail notice is not a defense that notice was not received.

The notice may state that unless the check is paid in full within five business days after
mailing of the notice of nonpayment or dishonor, the payee or holder of the check will or may refer
the matter to proper authorities for prosecution under this section.

An affidavit of service by mailing shall be retained by the payee or holder of the check.

(d) Proof of lack of funds or credit. If the check has been protested, the notice of protest
1s admissible as proof of presentation, nonpayment, and protest, and is evidence sufficient to sustain
a finding that there was a lack of funds or credit with the drawee.

(e) Exceptions. This section does not apply to a postdated check or to a check given for a
past consideration, except a payroll check or a check issued to a fund for employee benefits.

(f) Release of account information to law enforcement authorities. A drawee shall
release the information specified below to any local law enforcement or prosecuting authority which
certifies in writing that it is investigating or prosecuting a complaint against the drawer under this
section, and that 15 days have elapsed since the mailing of the notice of dishonor required by
subdivisions (c) and (h).

This subdivision applies to the following information relating to the drawer's account:

(1) documents relating to the opening of the account by the drawer and to the closing of the
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account;

(2) notices regarding nonsufficient funds, overdrafts, and the dishonor of any check drawn
on the account within a period of six months of the date of request;

(3) periodic statements mailed to the drawer by the drawee for the periods immediately prior
to, during, and subsequent to the issuance of any check which is the subject of the investigation or
prosecution; or

(4) the last known home and business addresses and telephone numbers of the drawer.

The drawee shall release all of the information described in clauses (1) to (4) that it possesses
within ten days after receipt of a request conforming to all of the provisions of this subdivision. The
drawee may not impose a fee for furnishing tlns information to law enforcement or prosecuting
authorities.

A drawee is not liable in a criminal or civil proceeding for releasing information in
accordance with this subdivision.

(g8) Release of account information to payee or holder. A drawee shall release the
information specified below to the payee or holder of a check that has been dishonored who makes
a written request for this information and states in writing that the check has been dishonored and
that 30 days have elapsed since the mailing of the notice described in subdivision (h) and who
accompanies this request with a copy of the dishonored check and a copy of the notice of dishonor.
The requesting payee or holder shall notify the drawee immediately to cancel this request if payment
1s made before the drawee has released this information.

This subdivision applies to the following information relating to the drawer's account:

(1) Whether at the time the check was issued or presented for payment the drawer had
sufficient funds or credit with the drawee, and whether at that time the account was open, closed, or
restricted for any reason and the date it was closed or restricted;

(2) The last known home address and telephone number of the drawer. The drawee may not
release the address or telephone number of the place of employment of the drawer unless the dfawer
1s a business entity or the place of employment is the home; and

The drawee shall release all of the information described in clauses (1) to (2) that it possesses
within ten days after receipt of a request conforming to all of the provisions of this subdivision. The

drawee may require the person requesting the information to pay the reasonable costs, not to exceed
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15 cents per page, of reproducing and mailing the requested information.

A drawee is not liable in a criminal or civil proceeding for releasing information in
accordance with this subdivision.

(h) Notice. The provisions of subdivisions (f) and (g) are not applicable unless the notice
to the maker or drawer required by subdivision (c) states that if the check is not paid in full within
five business days after mailing of the notice, the drawee will be authorized to release information
relating to the account to the payee or holder of the check and may also release this information to

law enforcement or prosecuting authorities.
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TWENTY-THIRD GUAM LEGISLATURE
1995 (FIRST) REGULAR SESSION

Bill No. 392

As amended by the Author

Introduced by: M.C. Charfauros
A.L.G. Santos
T.C. Ada

AN ACT TO REPEAL AND REENACT §46.30 OF TITLE 9, GUAM COD}L/ ATED,

RELATIVE TO THE ISSUANCE OF BAD CHECKS.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. Legislative Findings and Intent. The Legislature finds that the existing
law concerning the issuance of bad checks is not sufficient to alleviate or resolvé the
problems resulting from such an act. The Legislature finds that holders of checks have had
difficulty collecting from the issuers after such checks have been dishonored. The

Legislature further finds that law enforcement officials have had difficulty prosecuting the

‘issuers of bad checks for reasons including, but not limited to, the inability to obtain crucial

information regarding the issuer’s financial accounts. The intent of this Legislature is to
provide the necessary resources to law enforcement personnel to enforce the criminal act of
issuing bad checks.

Section 2. §46.30 of Title 9 GCA is hereby repealed and reenacted to read:

“§46.30. Issuance of dishonored checks. (a) Definitions. For the purpose of this section,
the following terms have the meanings given them.

(1) "Check" means a check, draft, order of withdrawal, or similar negotiable or nonnegotiable
instrument.

(2) "Credit" means an arrangement or understanding with the drawee for the payment of a
check.

(b) Acts constituting. Whoever issues a check which, at the time of issuance, the issuer

intends shall not be paid, is guilty of [a-petty-misdemeanor] issuing a dishonored check and may be

1
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sentence rovided in subdivisi 1). In addition, restitution may be ordered by the court.

1) Penalti a) A person who is convicted of issui dishon check under
subdivision (b) is:
1 ity of a mi eanor isha impri nt for not more th.

sixty (60) days or to payment of a fine of not more than $500. or both. if the value of the dishonored

check, or checks aggregated under paragraph (b), is not more than $250: or
(2) guilty of a misdemeanor punishable by imprisonment for not more than one (1)

year, or to payment of a fine of not more than $2,000, or both, if the value of the dishonored check.

or checks aggregated under paragraph (b), is more than $250. but not more than $1000; or

ui fafelon i impriso nt for not more t five (5) vears

or to payment of a fine of not more than $5,000, or both, if the value of the dishonored check. or

checks aggregated under paragraph (b), is more than $1.000.
(11) In a prosecution under this subdivision, the value of dishonored checks issued by the

defendant in violation of this subdivision within any six-month period may be aggreoated and the

defendant charged accordingly in applying this section.

(c¢) Proof of intent. Any of the following is evidence sufficient to sustain a finding that the

person at the time the person issued the check intended it should not be paid:

(1) proof that, at the time of issuance, the issuer did not have an account with the drawee;

(2) proof that, at the time of issuance, the issuer did not have sufficient funds or credit with
the drawee and that the issuer failed to pay the check within [five-business] thirty (30) days after
mailing of notice of nonpayment or dishonor as provided in this subdivision; or

(3) proof that, when presentment was made within a reasonable time, the issuer did not have
sufficient funds or credit with the drawee and that the issuer failed to pay the check within [frve
bustness] thirty (30) days after mailing of notice of nonpayment or dishonor as provided in this
subdivision.

Notice of nonpayment or dishonor that includes a citation to this section shall be sent by the
payee or holder of the check to the maker or drawer by certified mail, return receipt requested, or by
regular mail, supported by an affidavit of service by mailing, to the address printed on the check.

Refusal by the maker or drawer of the check to accept certified mail notice or failure to claim

2
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certified or regular mail notice is not a defense that notice was not received.

The notice may state that unless the check is paid in full within [five-business] thirty (30)
days after mailing of the notice of nonpayment or dishonor, the payee or holder of the check will or
may refer the matter to proper authorities for prosecution under this section.

An affidavit of service by mailing shall be retained by the payee or holder of the check.

(d) Proof of lack of funds or credit. If the check has been protested, the notice of protest
is admissible as proof of presentation, nonpayment, and protest, and is evidence sufficient to sustain
a finding that there was a lack of funds or credit with the drawee.

(e) Exceptions. This section does not apply to a postdated check or to a check given for a
past consideration, except a payroll check or a check issued to a fund for employee benefits.

() Release of account information to law enforcement authorities. A drawee shall
release the information specified below to any local law enforcement or prosecuting authority which
certifies in writing that it is investigating or prosecuting a complaint against the drawer under this
section, and that [+5] thirty (30) days have elapsed since the mailing of the notice of dishonor
required by subdivisions (c¢) and (h).

This subdivision applies to the following information relating to the drawer's account:

(1) documents relating to the opening of the account by the drawer and to the closing of the
account; o |

(2) notices regarding nonsufficient funds, overdrafts, and the dishonor of any check drawn
on the account within a period of six months of the date of request;

(3) periodic statements mailed to the drawer by the drawee for the periods immediately prior
to, during, and subsequent to the issuance of any check which is the subject of the investigation or
prosecution; or

(4) the last known home and business addresses and telephone numbers of the drawer.

The drawee shall release all of the information described in clauses (1) to (4) that it possesses
within ten (10) days after receipt of a request conforming to all of the provisions of this subdivision.
The drawee may not impose a fee for furnishing this information to law enforcement or prosecuting
authorities.

A drawee is not liable in a criminal or civil proceeding for releasing information in

3
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accordance with this subdivision.

(g2) Release of account information to payee or holder. A drawee shall release the
information specified below to the payee or holder of a check that has been dishonored who makes
a written request for this information and states in writing that the check has been dishonored and
that 30 days have elapsed since the mailing of the notice described in subdivision (h) and who
accompanies this request with a copy of the dishonored check and a copy of the notice of dishonor.
The requesting payee or holder shall notify the drawee immediately to cancel this request if payment
1s made before the drawee has released this information.

This subdivision applies to the following information relating to the drawer's account:

(1) Whether at the time the check was issued or presented for payment the drawer had
sufficient funds or credit with the drawee, and whether at that time the account was open, closed, or
restricted for any reason and the date it was closed or restricted;

(2) The last known home address and telephone number of the drawer. The drawee may not
release the address or telephone number of the place of employment of the drawer unless the drawer
is a business entity or the place of employment is the home; and

The drawee shall release all of the information described in clauses (1) to (2) that it possesses

‘within ten (10) days after receipt of a request conforming to all of the provisions of this subdivision.

The drawee may require the person requesting the information to pay the reasonable costs, not to
exceed 15 cents per page, of reproducing and mailing the requested information.

A drawee is not liable in a criminal or civil proceeding for releasing information in
accordance with this subdivision.

(h) Notice. The provisions of subdivisions (f) and (g) are not applicable unless the notice
to the maker or drawer required by subdivision (c) states that if the check is not paid in full within
[frve-bustness] thirty (30) days after mailing of the notice, the drawee will be authorized to release
information relating to the account to the payee or holder of the check and may also release this

information to law enforcement or prosecuting authorities.



COLLECTION AGENCY OF GUAM, INC.

115 SAN RAMON STREET * 2ND FL..
AGANA, GUAM 96910
PHONE (671)477-3488, 477-3491

October 31, 1995

Senator Mark C. Charfauros

138 East Marine Drive

Suite 101C - Annex

Agana, Guam 96910

Re: Bill 392 - Dishonored Checks
Dear Senator Charfauros,

Thank you for your letter requesting assistance for ideas and/or
recommendations for Bill 392 - Dishonored Checks.

My opinion is that you have an excellent bill to curb and discourage the
issuance of bad checks. One provision should be for "Closed Accounts".
Many checkwriters have intentionally written checks after they have closed
their checking accounts. Should this be a felony or misdemeanor? Other-
wise, I cannot add to improve your Bill 392,

Thank you once again for your letter, dated October 13, 1995.

Very Truly Yours,

%%i?ﬁ?ﬁg;res
ager

Via fax and airmail
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Notice of Public Hearing

Senator
Mark C. Charfauros

Chairman, Committee on Judiciary,
Criminal Justice and Environmental Affairs
Twenty-Third Guam Legislature
9:30 a.m.
Agenda

Bill No. 354, AN ACT TO AMEND CHAPTER 33 TITLE 5 GUAM
CODE ANNOTATED RELATIVE TO NOTARIES PUBLIC.

Bill No. 357, AN ACT TO ADD A NEW SECTION 1658 OF TITLE 1
GUAM CODE ANNOTATED RELATIVE TO ESTABLISHING THE
GUAM CODE COMMISSION.

Bill No. 392 (AS AMENDED BY THE AUTHOR), AN ACT TO
REPEAL AND REENACT §46.30 OF TITLE 9, GCA, RELATIVE TO
THE ISSUANCE OF BAD CHECKS.

Bill No. 453, AN ACT TO PERMIT GUAM POLICE DEPARTMENT
OFFICERS TO USE THEIR PERSONAL VEHICLES FOR OFFICIAL
PURPOSES.

Date: Wednesday, January 24, 1996

Time: 9:30a.m.
Place: Public Hearing Room, Guam Legislature
155 Hesler St., Agana

The Public is invited to attend
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BUREAU OF BUDGET & MANAGEMENT RgbtARCH
OFFICE OF THE GOVERNOR, Post Office Box 2950, Agana, Guam 96910

CARL T.C. GUTIERREZ JOSEPH E. RIVERA
GOVERNOR

0CT 23 8% DIRECTOR
MADELEINE Z. BORDALLO FRANCES J. BALAJADIA
1 T. GOVERNOR

DEPUTY DIRECTOR

The Bureau requests that Bill No(s). 392 be
granted a waiver pursuant to Public Law 12-229 for the following
reasons:

Bill No. 392 is administrative in nature and therefore poses no

fiscal impact on the General Fund.
Kv
MM%

W&JgéepHyE. Rivera
Acting Director
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TWENTY-THIRD GUAM LEGISLATURE
1995 (FIRST) REGULAR SESSION

Bill No. 392
As amended by the Author

Introduced by: M.C. Charfauros
A.L.G. Santos

AN ACT TO REPEAL AND REENACT §46.30 OF TITLE 9, GUAM CODF;/ ATED,

RELATIVE TO THE ISSUANCE OF BAD CHECKS.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. Legislative Findings and Intent. The Legislature finds that the existing
law concerning the issuance of bad checks is not sufficient to alleviate or resolvé the
problems resulting from such an act. The Legislature finds that holders of checks have had
difficulty collecting from the issuers after such checks have been dishonored. The
Legislature further finds that law enforcement officials have had difficulty prosecuting the
1ssuers of bad checks for reasons including, but not limited to, the inability to obtain crucial
information regarding the issuer’s financial accounts. The intent of this Legislature is to
provide the necessary resources to law enforcement personnel to enforce the criminal act of
issuing bad checks.

Section 2. §46.30 of Title 9 GCA is hereby repealed and reenacted to read:

“§46.30. Issuance of dishonored checks. (a) Definitions. For the purpose of this section,
the following terms have the meanings given them.

(1) "Check" means a check. draft. order of withdrawal, or similar negotiable or nonnegotiable
instrument.

(2) "Credit" means an arrangement or understanding with the drawee for the payment of a
check.

(b) Acts constituting. Whoever issues a check which, at the time of issuance, the issuer
intends shall not be paid, is guilty of [a-petty-misdemeaner] issuing a dishonored check and may be

1
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l ided in subdivision (b) (i). In addition, restitution may be ordered by the court.

ENAITIES, (d) A DPErson wino onvicted O 1SSUINg a daishonored check under

defendant charged accordingly in applying this section,

(c) Proof of intent. Any of the following is evidence sufficient to sustain a finding that the

person at the time the person issued the check intended it should not be paid:

(1) proof that, at the time of issuance, the issuer did not have an account with the drawee;

(2) proof that, at the time of issuance, the issuer did not have sufficient funds or credit with
the drawee and that the issuer failed to pay the check within [frve-business]_thirty (30) days after
mailing of notice of nonpayment or dishonor as provided in this subdivision; or

(3) proof that, when presentment was made within a reasonable time, the issuer did not have
sufficient funds or credit with the drawee and that the issuer failed to pay the check within [frve
bustness] thirty (30) days after mailing of notice of nonpayment or dishonor as provided in this
subdivision.

Notice of nonpayment or dishonor that includes a citation to this section shall be sent by the
payee or holder of the check to the maker or drawer by certified mail, return receipt requested, or by
regular mail, supported by an affidavit of service by mailing, to the address printed on the check.

Refusal by the maker or drawer of the check to accept certified mail notice or failure to claim

2
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certified or regular mail notice is not a defense that notice was not received.

The notice may state that unless the check is paid in full within [five-business] thirty (30)
days after mailing of the notice of nonpayment or dishonor, the payee or holder of the check will or
may refer the matter to proper authorities for prosecution under this section.

An affidavit of service by mailing shall be retained by the payee or holder of the check.

(d) Proof of lack of funds or credit. If the check has been protested, the notice of protest
is admissible as proof of presentation, nonpayment, and protest, and is evidence sufficient to sustain
a finding that there was a lack of funds or credit with the drawee.

’ (e) Exceptions. This section does not apply to a postdated check or to a check given for a
past consideration, except a payroll check or a check issued to a fund for employee benefits.

(f) Release of account information to law enforcement authorities. A drawee shall
release the information specified below to any local law enforcement or prosecuting authority which
certifies in writing that it is investigating or prosecuting a complaint against the drawer under this
section, and that [+5] thirty (30) days have elapsed since the mailing of the notice of dishonor
required by subdivisions (c) and (h).

This subdivision applies to the following information relating to the drawer's account:

(1) documents relating to the opening of the account by the drawer and to the closing of the
account;

(2) notices regarding nonsufficient funds, overdrafts, and the dishonor of any check drawn
on the account within a period of six months of the date of request;

(3) periodic statements mailed to the drawer by the drawee for the periods immediately prior
to. during. and subsequent to the issuance of any check which is the subject of the investigation or
prosecution; or

(4) the last known home and business addresses and telephone numbers of the drawer.

The drawee shall release all of the information described in clauses (1) to (4) that it possesses
within ten (10) days after receipt of a request conforming to all of the provisions of this subdivis’i‘on.
The drawee may not impose a fee for furnishing this information to law enforcement or prosecuting
authorities.

A drawee is not liable in a criminal or civil proceeding for releasing information in

3
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accordance with this subdivision.

(2) Release of account information to payee or holder. A drawee shall release the
information specified below to the payee or holder of a check that has been dishonored who makes
a written request for this information and states in writing that the check has been dishonored and
that 30 days have elapsed since the mailing of the notice described in subdivision (h) and who
accompanies this request with a copy of the dishonored check and a copy of the notice of dishonor.
The requesting payee or holder shall notify the drawee immediately to cancel this request if payment
is made before the drawee has released this information.

This subdivision applies to the following information relating to the drawer's account:

(1) Whether at the time the check was issued or presented for payment the drawer had
sufficient funds or credit with the drawee, and whether at that time the account was open, closed, or
restricted for any reason and the date it was closed or restricted;

(2) The last known home address and telephone number of the drawer. The drawee may not
release the address or telephone number of the place of employment of the drawer unless the drawer
is a business entity or the place of employment is the home; and

The drawee shall release all of the information described in clauses (1) to (2) that it possesses
within ten (10) days after receipt of a request conforming to all of the provisions of this subdivision.
The drawee may require the person requesting the information to pay the reasonable costs, not to
exceed 15 cents per page, of reproducing and mailing the requested information.

A drawee is not liable in a criminal or civil proceeding for releasing information in
accordance with this subdivision.

(h) Notice. The provisions of subdivisions (f) and (g) are not applicable unless the notice
to the maker or drawer required by subdivision (c) states that if the check is not paid in full within
[frve-bustness] thirty (30) days after mailing of the notice, the drawee will be authorized to release
information relating to the account to the payee or holder of the check and may also release this

information to law enforcement or prosecuting authorities.
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TWENTY-THIRD GUAM LEGISLATURE
1995 (FIRST) REGULAR SESSION .

Bill No. 2 4oL (L. %)

Introduced by: M.C. Charfauros 7€
ALG. Santoségz’*/
T.C. Ada 2%

AN ACT TO REPEAL AND REENACT §46.30 OF TITLE 9, GUAM CODE ANN OTATED,
RELATIVE TO THE ISSUANCE OF BAD CHECKS.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. Legislative Findings and Intent. The Legislature finds that the existing
law concerning the issuance of bad checks is not sufficient to alleviate or resolve the
problems resulting from such an act. The Legislature finds that holders of checks have had
difficulty collecting from the issuers after such checks have been dishonored. The
Legislature further finds that law enforcement officials have had difficulty prosecuting the
issuers of bad checks for reasons including, but not limited to, the inability to obtain crucial
information regarding the issuer’s financial accounts. The intent of this Legislature is to
provide the necessary resources to law enforcement personnel to enforce the criminal act of
issuing bad checks.

Section 2. §46.30 of Title 9 GCA is hereby repealed and reenacted to read:

“§46.30. Issuance of dishonored checks. (a) Definitions. For the purpose of this section,
the following terms have the meanings given them.

(1) "Check" means a check, draft, order of withdrawal, or similar negotiable or nonnegotiable
instrument.

(2) "Credit" means an arrangement or understanding with the drawee for the payment of a
check.

(b) Acts constituting. Whoever issues a check which, at the time of issuance, the issuer
intends shall not be paid, is guilty of a petty misdemeanor. In addition, restitution may be ordered

by the court.
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(¢) Proof of intent. Any of the following is evidence sufficient to sustain a finding that the
person at the time the person issued the check intended it should not be paid:

(1) proof that, at the time of issuance, the issuer did not have an account with the drawee;

(2) proof that, at the time of issuance, the issuer did not have sufficient funds or credit with
the drawee and that the issuer failed to pay the check within five business days after mailing of
notice of nonpayment or dishonor as provided in this subdivision; or

(3) proof that, when presentment was made within a reasonable time, the issuer did not have
sufficient funds or credit with the drawee and that the issuer failed to pay the check within five
business days after mailing of notice of nonpayment or dishonor as provided in this subdivision.

Notice of nonpayment or dishonor that includes a citation to this section shall be sent by the
payee or holder of the check to the maker or drawer by certified mail, return receipt requested, or by
regular mail, supported by an affidavit of service by mailing, to the address printed on the check.
Refusal by the maker or drawer of the check to accept certified mail notice or failure to claim
certified or regular mail notice is not a defense that notice was not received.

The notice may state that unless the check is paid in full within five business days after
mailing of the notice of nonpayment or dishonor, the payee or holder of the check will or may refer
the matter to proper authorities for prosecution under this section.

An affidavit of service by mailing shall be retained by the payee or holder of the check.

(d) Proof of lack of funds or credit. If the check has been protested, the notice of protest
is admissible as proof of presentation, nonpayment, and protest, and is evidence sufficient to sustain
a finding that there was a lack of funds or credit with the drawee.

(e) Exceptions. This section does not apply to a postdated check or to a check given for a
past consideration, except a payroll check or a check issued to a fund for employee benefits.

(f) Release of account information to law enforcement authorities. A drawee shall
release the information specified below to any local law enforcement or prosecuting authority which
certifies in writing that it is investigating or prosecuting a complaint against the drawer under this
section, and that 15 days have elapsed since the mailing of the notice of dishonor required by
subdivisions (c) and (h).

This subdivision applies to the following information relating to the drawer's account:

(1) documents relating to the opening of the account by the drawer and to the closing of the
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account;

(2) notices regarding nonsufficient funds, overdrafts, and the dishonor of any check drawn
on the account within a period of six months of the date of request;

(3) periodic statements mailed to the drawer by the drawee for the periods immediately prior
to, during, and subsequent to the issuance of any check which is the subject of the investigation or
prosecution; or

(4) the last known home and business addresses and telephone numbers of the drawer.

The drawee shall release all of the information described in clauses (1) to (4) that it possesses
within ten days after receipt of a request conforming to all of the provisions of this subdivision. The
drawee may not impose a fee for furnishing this information to law enforcement or prosecuting
authorities.

A drawee is not liable in a criminal or civil proceeding for releasing information in
accordance with this subdivision.

(g) Release of account information to payee or holder. A drawee shall release the
information specitied below to the payee or holder of a check that has been dishonored who makes
a written request for this information and states in writing that the check has been dishonored and
that 30 days have elapsed since the mailing of the notice described in subdivision (h) and who
accompanies this request with a copy of the dishonored check and a copy of the notice of dishonor.
The requesting payee or holder shall notify the drawee immediately to cancel this request if payment
is made before the drawee has released this information.

This subdivision applies to the following information relating to the drawer's account:

(1) Whether at the time the check was issued or presented for payment the drawer had
sufficient funds or credit with the drawee, and whether at that time the account was open, closed, or
restricted for any reason and the date it was closed or restricted;

(2) The last known home address and telephone number of the drawer. The drawee may not
release the address or telephone number of the place of employment of the drawer unless the drawer
1s a business entity or the place of employment is the home:; and

The drawee shall release all of the information described in clauses (1) to (2) that it possesses
within ten days after receipt of a request conforming to all of the provisions of this subdivision. The

drawee may require the person requesting the information to pay the reasonable costs, not to exceed
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15 cents per page, of reproducing and mailing the requested information.

A drawee is not liable in a criminal or civil proceeding for releasing information in
accordance with this subdivision.

(h) Notice. The provisions of subdivisions (f) and (g) are not applicable unless the notice
to the maker or drawer required by subdivision (c) states that if the check is not paid in full within
five business days after mailing of the notice, the drawee will be authorized to release information
relating to the account to the payee or holder of the check and may also release this information to

law enforcement or prosecuting authorities.



